INTRODUCTION: PERFORMING LEGAL DECISION-MAKING
In his celebrated history of American pragmatism, Louis Menand observed that a case coming to a court for decision "enters a kind of vortex of discursive imperatives"-the judge's felt need to reach a result that is simultaneously faithful to precedent, beneficial to society, and just in itself. 1 Less explicit but equally powerful pressures are also in play: to secure a politically congenial outcome, to shape the law to adhere to social conditions, to "punish Working Without a Net 59 the wicked and excuse the good," and to reallocate costs from "parties who can't afford them" to "parties who can." 2 But hovering over all of these imperatives is a singular "meta-imperative": "not to let it appear as though any one of these lesser imperatives has decided the case at the blatant expense of others." 3 A result that seems intuitively just but violates precedent "is taboo." 4 Justice cannot come at the expense of precedent, but precedent cannot eclipse justice; reckless behavior must be punished but not at the expense of socially desirable behavior; judgments must coincide with attractive political ends without appearing to distort the law to reach them. 5 Menand's account of judicial decision is familiar to anyone who has studied or practiced law but is at serious odds with how judges portray their craft. Justice Owen Roberts's Depression-era description of judicial minimalism is typical:
When an act of Congress is appropriately challenged in the courts as not conforming to the constitutional mandate the judicial branch of the Government has only one duty,-to lay the article of the Constitution which is invoked beside the statute which is challenged and to decide whether the latter squares with the former. All the court does, or can do, is to announce its considered judgment upon the question. 6 Almost seventy years later, soon-to-be Chief Justice John Roberts invoked the national pastime to say nearly the same thing:
Judges are like umpires. Umpires don't make the rules, they apply them. . . . . . . . . . . If I am confirmed, . . . I will decide every case based on the record, according to the rule of law, without fear or favor, to the best of my ability, and I will remember that it's my job to call balls and strikes, and not to pitch or bat. 7 Both Justices articulated the conventional view of judging that is both descriptive and normative: judges merely apply, and ought merely to apply, principles or texts to the facts of the cases before them. The conventional view implies that legal principles and texts both pre-exist the judicial decision in which they are applied and possess a determinate and stable meaning that judges can objectively retrieve, fully intact. Judges are and properly should be helpless to alter the outcomes dictated by law.
If Menand's realist account is accurate, then the conventional view is mostly false humility. Judges are nothing so much as illusionists, and their opinions sleights of hand which obscure that they are not bound by the law in the powerful sense they suggest but participate in creating what they purport merely to apply. 8 This is especially the case with Justices of the U.S. Supreme Court, from which there is no appeal. The Justices perform constitutional law, and their opinions are the records of these performances.
Legal and academic literature has periodically compared legal decision-making to performance, lately using the performance theory that emerged in the humanities in the 1990s. These comparisons often focus on J.L. Austin's argument about performativity in language, 9 or use artistic (usually musical) performance as a loose metaphor to illustrate the bounded creativity of judicial decisionmaking. 10 Others have analyzed the performative dimensions of 8. My colleague Christine Hurt describes Justice Cardozo as a "magician" who was able to fashion brand-new common law rules as if they were the inevitable consequence of prior holdings. legally relevant social behavior, 11 as well as courtroom trials. 12 No one, however, has used performance theory as a metric for evaluating constitutional decision-making by the Supreme Court and, in particular, its most daring quality: performance without a text.
Performance theory supplies a better measure of Supreme Court decisions than ubiquitous attacks on the Justices' integrity. Questioning the honesty of majority opinions is a pastime so common it hardly deserves mention, let alone a law review article. 13 Even the Justices indulge. 14 Charging dishonesty is a favored rhetorical tactic of those whose own views differ from the Court's or the other Justices'. It presupposes the existence of single correct ("honest") answers to even complex constitutional questions; 15 how else can one criticize the Justices for not telling the precedential truth? On the other hand, the Justices are often in a difficult spot.
11. See, e.g., KENJI YOSHINO, COVERING: THE HIDDEN ASSAULT ON OUR CIVIL RIGHTS (2006) (using Erving Goffman's performance theory to explore how gays and lesbians "cover" sexual orientation); see also 14. See, e.g., Wheaton Coll. v. Burwell, 134 S. Ct. 2806, 2808 (2014) (Sotomayor, J., joined by Ginsburg & Kagan, JJ., dissenting) ("Those who are bound by our decisions usually believe they can take us at our word. Not so today.").
15. See RONALD DWORKIN, LAW'S EMPIRE ch. 5 (1986).
The continuing power of "higher-law" and "rule-of-law" myths forces them to conform their opinions to a natural-law world view whose conceptual underpinnings have dissolved: that judges must only "find" and never "make" the law they apply. This Essay argues that decision-making in the Supreme Court is best understood as a performance of precedent that can be criticized on that ground. Part I sketches a working definition of "performance" drawn from the relatively new field of performance studies, illustrating its paradoxical combination of present and past, copy and original, creation and reenactment. Part II shows how two path-breaking decisions in the Supreme Court's development of religious free-exercise doctrine, Employment Division v. Smith and Burwell v. Hobby Lobby Stores, Inc., 16 succeeded and failed as judicial performances. Part III generalizes the point these cases exemplify: the shift of American jurisprudence from natural law to positivism forced judges into a performative role in which they surreptitiously create constitutional law while denying they do so. Criticism of the Court, therefore, should focus, not on whether it has been "honest" in choosing and reading its precedents, but on whether its performance of them is recognizable as performancethat is, as a recitation of precedent that is faithful and creative. The Essay concludes with an ironic sketch, illustrating how performance illuminates the absurdity and inevitability of the conventional view of judicial decision-making.
I. THE PARADOX OF PERFORMING
Performance theory emerged as a distinct academic field in the 1990s. The pioneers were departments of "performance studies" established at New York University and Northwestern University in the early 1980s. 17 Both sought to enlarge the study of performance from the "performing arts"-music, dance, theatre- to a "broad spectrum" of activities also marked by performativity-"rituals, healing, sports, popular entertainments, and performance in everyday life." 18 Performance is a paradoxical combination of enactment and reenactment, presentation and representation. Richard Schechner, a major figure in performance studies, defines "performance" as "twice-behaved" or "restored" behavior. 19 (I will generally use the latter term.) As restored behavior, performance is the repetition of behavior first effectuated elsewhere according to "some pre-existing model, script, or pattern of action" that the performance follows. 20 Restored behavior is an obvious characteristic of art forms that require rehearsal, training, or practice, like the performing arts, but it is also a quality of ordinary life, as Erving Goffman first claimed. 21 Activity in the workplace, for example, is a self-presentation crucial to both one's own sense of self and the impressions formed by workplace peers. 22 What is true of the workplace is true of every dimension of ordinary life. Like the performing arts, "everyday life also involves years of training and practice, of learning appropriate culturally specific bits of behavior, of adjusting and performing one's life roles in relation to social and personal circumstances." 23 Like the theatre, life consists of a "front" visible to others, and a "back" whose inaccessibility encourages the illusion that one's visible behavior is unrehearsed and all there is. 24 rehearsed, like a play or a dance. As Goffman observed, "The world, in truth, is a wedding." 26 Even events that stand out from ordinary life can be understood as twice-behaved despite their apparent singularity. " [T] he 'latest,' 'original,' 'shocking,' or 'avant-garde' is mostly either a new combination of known behaviors or the displacement of a behavior" from a known to an unexpected context or occasion. 27 For example, many Americans saw the seemingly unprecedented terrorist attacks of 9/11 through the lens of Pearl Harbor, including even those too young to have had a personal memory of Pearl Harbor. 28 As restored behavior, performance presupposes origins from which one is temporally distanced. Bits of previous behaviors are recombined in present performances, yet no single implementation or execution of such recombinations is the same as another. 29 Performative behavior is "'twice-behaved,' made up of new combinations of previously enacted doings." 30 In its simplest form, performance is pretending to be someone else by self-consciously re-enacting the other's previously enacted behavior. 31 An early and important illustration of the paradoxical character of performance was Albert Lord's The Singer of Tales. 32 Lord argued that the epic poems of Western literature were oral rather than literary. 33 He showed that the Iliad, the Odyssey, Beowulf, and other oral poems were not recitations of pre-existing written texts, but free-flowing oral presentations:
The poet who first sang these songs . . . never thought of his song as being at any time fixed either as to content or as to wording. He was the author of each singing. And those singers who learned from him the song of Achilles or that of Odysseus continued the changes of oral tradition in their performances; and each of them was author of each of his own singings. were ever in flux and were crystallized by each singer only when he sat before an audience and told them the tale. It was an old tale that he had heard from others but that telling was his own. 34 Lord's analysis of oral poems illustrates performance's paradoxical combination of iteration and singularity. The performance of these oral poems followed a narrative pattern, always telling a particular story but in a different way. The poem was realized only in its performance; there was no absent text brought into presence by its recitation. 35 The performance was the poem and all of it that could be said to exist. Such performances were never and could never be the same, though each one followed a narrative template that told the same story differently.
A. Iterability and Citability
A performance is paradoxically both copy and original. 36 It is composed of "iterations" or "citations" of previously behaved behavior, and yet re-presents this previous behavior through activity that is but fleetingly there, an ephemeral presentness that exists only in the moment. The thematization of performance is thus intellectually indebted to Jacques Derrida's analysis of iteration and citation in writing and language. Derrida argued that writing is constituted by the absence of both author and addressee, capable of functioning, of "meaning," in the absence of both. 37 The essential characteristic of written signs, in other words, is their "iterability"-their ability to constitute meaning even in the absence of the original context that first stabilized their meaning. 38 Iterability characterizes all utterances. Every sign, oral or written, linguistic or nonlinguistic, simple or complex, can be "cited"-"cut off, at a certain point, from its 'original' desire-to-saywhat-one-means . . . and from its participation in a saturable and constraining context." 39 
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can sever them from "every given context, engendering an infinity of new contexts in a manner which is absolutely illimitable." 40 Iterability and citation enable the repetition or representation of a behavior in a different context that accordingly produces a different meaning. The context for the original behavior may not be known; even if it is, the original context cannot control the meaning of its own citation. Over time, the original of restored behavior may recede into a barely remembered background as part of an imagined or mythic narrative of origin.
Successful performances cite a pre-existing set of words whose invocation achieves the intended performative effect. 41 But because a citation is necessarily shorn from its original authorial context and placed in another, the intention of the author or speaker who first wrote or spoke the cited text or utterance does not determine its performative meaning; in citation, intention cannot "govern the entire scene and system of utterance," because "the intention animating the utterance will never be through and through present to itself and to its content." 42 It is ironic that citations are invoked as pre-existing authorities when their cited content and meaning are not determinate and stable. Judith Butler concludes that a citation does not possess authority because it points to particularized meaning, but acquires its authority rather through a repetition that actually obscures its indeterminacy:
If a performative provisionally succeeds . . . , then it is not because an intention successfully governs the action of speech, but only because that action echoes prior actions, and accumulates the force of authority through the repetition or citation of a prior and authoritative set of practices. . . . [ the extent that it draws on and covers over the constitutive conventions by which it is mobilized. 43 Even the "improper" use of a performative-that is, the citation of a text or utterance in a way or for a meaning that seems to contradict its original meaning-"can succeed in producing the effect of authority where there is no recourse to a prior authorization." 44 (E.g., "#FakeNews!") Citations are performatives that do not simply re-cite prior meanings but produce their own meanings and effects in reciting the original. 45 Schechner employed the evocative metaphor of the film director to capture the iterative character of performance. 46 The director cuts and splices filmed "strips" of scenes-recorded performances-into a unified narrative that did not previously exist. 47 In this view, life itself consists of "citation"-the endless composition and recomposition of "known bits of behavior rearranged and shaped in order to suit specific circumstances." 48 In sum, citations are pre-existing texts or previously enacted behaviors that can be repeated. Their iterative character permits their removal from prior contexts and their placement into new ones, while still continuing to have meaning. Because the prior contexts (including the intentions of the author or speaker) are not present to the new context, they cannot control the cited text's or restored behavior's meaning, which is instead determined by the new context. 49 
JUDITH BUTLER, EXCITABLE SPEECH: A POLITICS

68
B. "Once-ness" and "This-ness"
Performance theory thematizes human activity in the moment, at a particular time and place. 50 It is accordingly focused on the body. Unlike a written text, which can be read repeatedly and without respect to its place of origin, the bodily activity that constitutes performance can take place only at a particular time and in a particular space. 51 The term "thisness" captures this notion that performance embodies a unique encounter in time and space that did not exist before and will not exist again. 52 It challenges the assumption that the "aura" of a work is something attached to or embedded in the work that underwrites its authenticity. 53 The aura is instead performative, an experience of the work in time and space made possible by encountering it under particular, even unique, conditions:
[A] performance is not just any performance-it is this performance of a work that is a text . . . . Though the text may have the same words, appearing in the same order, and may even be spoken by any person-each time it is encountered in a performance it is a text, this text. 54 "Once-ness" and "thisness" compose the awareness of the singular "be-here-now" that happens in performance, even when the performance is of a written or familiar text. 55 50. See Schechner, Broad Spectrum, supra note 18, at 8 (noting the "complex and various relationships among the players in the performance quadrilog-authors, performers, directors, and spectators").
51. 
II. PERFORMING FREE EXERCISE
The Free Exercise Clause constrains federal and state governments from "prohibiting" the "free exercise" of religion. 56 When the Supreme Court first applied this clause to the states, 57 it construed the clause to protect absolutely a freedom to believe whatever one wishes, but to protect only conditionally the freedom to act out such beliefs. The First Amendment "embraces two concepts-freedom to believe and freedom to act. The first is absolute but, in the nature of things, the second cannot be." 58 Action, the Court reasoned, must be subject to government regulation for the good of society. 59 This "belief/action" distinction initially yielded scant protection for religious exercise, 60 but the Court soon announced a more protective doctrine in Sherbert v. Verner. 61 Considering the appeal of a Seventh-Day Adventist who had lost her job and then been denied unemployment benefits because she refused to work on Saturday (her Sabbath), the Court held that a state may burden religious exercise only if doing so is necessary to a "compelling" or especially important government interest. 62 The Court strengthened this "compelling-interest" test in Wisconsin v. Yoder, a 1972 decision in which the Court excused a group of Amish parents from sending their children to public school beyond the eighth grade despite a state law requiring attendance until age sixteen. 63 The parents claimed that the high school environment was so corrosive of Amish values that compulsory attendance would threaten their ability to pass their religion on to 56 . The full text reads, "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof." U.S. CONST. amend. I. 57. Although by its terms the Free Exercise Clause binds only the federal government, the Supreme Court "incorporated" it against the states in 1940 through the Due Process Clause of the Fourteenth Amendment. Cantwell v. Connecticut, 310 U.S. 296 (1940 64 Though preparing children to become productive and informed citizens through compulsory school attendance is a quintessentially "compelling" government interest, 65 the Court held that the state lacked a compelling interest in enforcing the law against the Amish, because the practical training they provided their teenaged children constituted an adequate substitute for compulsory public education. 66 The Court affirmed this "compelling-interest" test multiple times over the ensuing years, strengthening it in modest respects, 67 but also carving out notable exceptions. 68 Although the compellinginterest test was articulated in language almost identical to that of the "strict scrutiny" the Court uses in equal protection and fundamental rights cases, 69 A. Employment Division v. Smith (1990) Then suddenly, all this changed. Although the Court unambiguously affirmed the compelling-interest test in 1989, 71 one year later it reversed course. In Employment Division v. Smith, the Court held that the Free Exercise Clause offers no protection against incidental government burdens on religious exercise generated by general and neutral laws. 72 The claimants in Smith were members of the Native American Church who lost their jobs as drug rehabilitation counselors and were subsequently denied unemployment benefits because they participated in a Church ritual that included the ingestion of peyote, a state-prohibited hallucinogenic. 73 The lower court ruled that the criminality of the religious activity was not a justification for denying unemployment insurance benefits, and the state unemployment commission appealed to the Supreme Court. 74 The Court reversed, holding that termination for criminal activity distinguished this case from its many prior precedents upholding one's right to unemployment benefits when terminated because of religious activity. 75 The Court might have stopped there, having merely clarified yet another exception to the compellinginterest test, for criminal violations. But it was intent on more. "We have never held," insisted the Court, "that an individual's religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that the State is free to regulate." 76 Then it doubled down: "On the contrary, the record of more than a century of our free exercise jurisprudence contradicts that proposition." 77 Although Yoder had been understood to inform the compelling- Restoration Act (RFRA), which provides that government may not burden the exercise of religion unless the burden is the "leastrestrictive means" of pursuing a "compelling governmental interest." 83 RFRA thus echoed the compelling-interest test of the Court's pre-Smith free-exercise doctrine, and it was widely assumed that it had simply statutorily enacted the modestly heightened scrutiny of incidental burdens on religion that the Court had constitutionally abandoned in Smith. 84 This understanding unraveled in Burwell v. Hobby Lobby Stores, Inc. 85 There, the conservative Christian owners of Hobby Lobby sought a RFRA exemption from the so-called "contraception mandate" of the Affordable Care Act, which requires employer and other health plans to cover all FDA-approved contraceptives without "cost-sharing"-that is, without additional out-of-pocket expense beyond the basic insurance premium. 86 Believing that life begins at conception, Hobby Lobby and its owners religiously objected to health plan coverage of IUDs and other emergency contraception that occasionally prevent pregnancy after conception, on the ground that these methods are tantamount to abortion. 87 The mandate categorically exempted churches and other "houses of worship" and also included a complex accommodation of the religious objections of religious nonprofit businesses such as religiously sponsored hospitals, colleges, and social service agencies. 88 No comparable accommodation was provided to business corporations or their owners with religious scruples about contraception. The Court held in Hobby Lobby that the "least-restrictive means" component of RFRA's compelling-interest test required the extension of the religious nonprofit accommodation to business corporations and their owners who religiously object to some or all of the mandated contraception coverage. 90 The Court reasoned that since the government already had in place the accommodation for religious nonprofits, which still accomplished its goal of contraception coverage without cost-sharing, RFRA's least-restrictive means requirement obligated extension of that exemption to Hobby Lobby and other closely held business corporations and shareholders with the same objections. 91 Recognizing that the Court's pre-Smith precedents had never found the compelling-interest test to entail such a strict alternatives analysis, the Court rendered those precedents irrelevant by ruling that RFRA's statutory leastrestrictive means test effected a "complete separation" from the pre-Smith cases. 92 One precedent remained standing. In United States v. Lee, the Court had refused to exempt an Amish employer from paying Social Security taxes for his employees because of the complexity of the social security taxing scheme, 93 even though participation in social welfare programs seriously burdened his religion and Congress had exempted self-employed Amish from paying such shareholders, confining the accommodation to religious nonprofit businesses was a plausible and easily administered exemption boundary. Cf. Hobby Lobby, 134 S. Ct. at 2773 ("HHS and the principal dissent fall back on the broader contention that the Nation lacks a tradition of exempting for-profit corporations from generally applicable laws."). Because the accommodation is not costless when claimed by self-insured entities and their owners, the government might have feared that extending the accommodation to the vastly larger forprofit sector would exhaust available funds and undermine the mandate's goal of universal no-cost contraception coverage, with little prospect of additional funding from a polarized and hostile Congress. taxes on their own wages for precisely that reason. 94 The Court distinguished Lee from the contraception mandate on the ground that the courts owe special deference to congressional exemption decisions in complex revenue-raising programs. 95 RFRA emerged from Hobby Lobby as a far more robust safeguard of religious exercise than the pre-Smith exemption cases it purported to restore. In particular, Hobby Lobby marked the Court's commitment to a stringent understanding of the leastrestrictive means component of RFRA's compelling-interest test.
C. Performance Reviews
Judicial opinions share some of the temporal, tactile, and other embodied characteristics that constitute the "thisness" of performance despite being in writing. 96 They are announced at predetermined times during open sessions of the Court, which the Justices attend in judicial robes. For each case, all or part of the majority opinion is often read from the bench by the Justice who wrote it, followed by readings of concurring and dissenting opinions by other Justices. News media frequently report the vigor and emotion with which the Justices read their opinions as well as the atmosphere in the courtroom. Though it persists as a writing, the judicial opinion nevertheless constitutes a sorting out of unique factors in time and space, history and culture, which will not occur again under identical conditions.
Smith and Hobby Lobby are thus instances of restored behavior despite their writtenness. Each opinion is a singular event; subsequent opinions follow and cite each of them, but no subsequent opinion will ever be "them"-that is, will ever capture in writing their distinct disassembly, reconstruction, and erasure of freeexercise precedents into entirely new doctrine. The Court's accounts of free-exercise doctrine in Smith and Hobby Lobby exhibited the paradoxical iteration and singularity of performances-restored behavior rearranged to create an original. But the opinions were not 94. Id. at 255-56, 255 n.4. 95. Id. at 259. 96. See Coonfield & Rose, supra note 52, at 198. On the other hand, the vigor and emotion with which the Justices read their opinions from the bench, and the corresponding atmosphere in the courtroom, are often noted by media and others who report on the Court. 
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Performing Smith
Smith was controversial, to be sure; creative performances often are. Smith is easy to criticize as doctrine. It eliminated a modest-yetmeaningful protection of religious exercise burdened by government action. The rate of constitutional invalidation under the preSmith compelling-interest test, while significantly lower than the corresponding rate in equal protection and fundamental rights cases, was still substantially higher than the rate in cases subject to minimal rational-basis scrutiny, which almost never results in invalidation of government action. 97 Smith eliminated this protection by decontextualizing the Court's free-exercise precedents and re-contextualizing them to signify the opposite of what they had long been understood to mean. Smith turned free-exercise doctrine inside-out: the compelling-interest test announced in Sherbert and strengthened in Yoder was recast as the exception, while previous exceptions became the rule.
And yet, Smith is defensible as performance. Its major doctrinal surgery was bracing, but also plausible, addressing a serious and growing problem: the implausibility of applying heightened judicial scrutiny to incidental as well as targeted burdens on religious practice. The United States is a religiously plural social welfare state with an impossibly diverse range of religious belief that is constantly ensnared in a vast web of regulations and entitlements. Application of the compelling-interest test to every religiously burdensome government action threatened a world in which believers might seek exemption from every law the government might enact. As the Court reasoned, Precisely because we are a cosmopolitan nation made up of people of almost every conceivable religious preference, and precisely because we value and protect that religious divergence, we cannot afford the luxury of deeming presumptively invalid, as applied to the religious objector, every regulation of conduct that does not protect an interest of the highest order. This conundrum has only increased in the years since, as diversity, regulation, and entitlements have grown apace.
There were answers to the Court's (somewhat exaggerated) specter of religious-exemption chaos, but their preservation of the compelling-interest test entailed unacceptable costs. One might have confined the compelling-interest test to burdens on "central" or "important" religious practices. This, however, would have violated the Establishment Clause prohibition on government entanglement in religious doctrine. 99 It is difficult to imagine a clearer establishment of religion than a doctrinal regime in which courts tell religions which of their practices are central to their faith and which are not. As the Court noted in Smith, "[C]ourts must not presume to determine the place of a particular belief in a religion or the plausibility of a religious claim." 100 Alternatively, one could have made explicit what had become clear by the time Smith was decided: that the compelling-interest test was, at best, a modest form of heightened scrutiny despite its linguistic resemblance to the classic strict scrutiny of equal protection and fundamental rights analysis. 101 Its pre-Smith application to incidental burdens, therefore, was not a major obstacle to social welfare regulations and other entitlements that licensed widespread violation of law. The Court, however, correctly (and presciently) noted that calling different tests by the same name was bound to end badly, confounding different doctrines of constitutional law, 102 
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protection and fundamental rights contexts in which exacting judicial review is crucial to the protection of important norms. 103 In the end, the Court in Smith persuasively reread its freeexercise precedents to have already eliminated claims for relief from purely incidental government burdens on religion. Its performance was not without hiccups; the "hybrid-rights" exception for Yoder is a doctrinal line-drop if ever there was one, and it remains baffling that the Court would quote an overturned precedent as authority. 104 Nevertheless, the limitations of generality and neutrality and the dangers of standardless discretion that it read from the remaining pre-Smith decisions are plausible constructions that leave those decisions in recognizable (if altered) form. The success of the Court's precedential performance in Smith is perhaps best evidenced by its wide (if sometimes grudging) acceptance across most of the church/state spectrum. 105 
Performing Hobby Lobby
Hobby Lobby should be so fortunate. To justify its decision there, the Court had to rewrite or ignore history (it did some of both). The Court there faced the reciprocal of the problem it resolved in Smith, the possibility that the social welfare state, if left unchecked, would leave no activity outside home and congregation unregulated, thus driving believers from public life or forcing them to abandon their faith as the price of participation. 106 But its solution to this problem had all the subtlety of a blunt-force instrument.
The Court attempted to demonstrate that RFRA had not, in fact, enacted the modest balancing test of the pre-Smith cases, but the classic and rigorous strict scrutiny applied to suspect classifications and violations of fundamental rights. The Court was aided by its 103 RFRA's legislative history is also replete with assurances by congressional committees and individual members that RFRA would merely enact the compelling-interest test that was in the Court's pre-Smith jurisprudence. 114 When RFRA's passage was threatened by a coalition of anti-abortion activists who feared RFRA would create a federal statutory right to abortion for those whose religious beliefs might compel abortion in particular circumstances, its co-sponsors clarified that RFRA would enact only the modest balancing text of the pre-Smith compelling-interest standard, not the strict scrutiny traditionally applied to suspect classifications or violations of fundamental rights like access to abortion. 115 Similarly, when RFRA was attacked by public school and prison administrators who feared it would subject their every move to classic strict scrutiny, its co-sponsors took to the Senate floor to clarify that the restored compelling-interest test would not require the invalidation of all or most religiously burdensome government actions. 116 Federal court decisions after RFRA's enactment thus applied RFRA with the same modest scrutiny with which they had deployed the pre-Smith compelling-interest test, striking down some religiously burdensome government actions but upholding the majority, despite its semantic resemblance to classic strict scrutiny. 117 Rather than performing a creative new arrangement of the relevant cases and history in Hobby Lobby, the Court chose the risky strategy of going off script. Quoting its mistaken Boerne dictum, the Court insisted in the face of the evidence that the pre-Smith cases did not use the least-restrictive means requirement enacted in RFRA, and on this authority concluded that "RFRA did more than merely restore the balancing test used in the Sherbert line of cases; it provided even broader protection for religious liberty than was available under those decisions." 118 Citing no authority other than its error in Boerne, and ignoring the many precedential and historical authorities in opposition, the Court found it "obvious" that RFRA and RLUIPA had effected-and had intended to effecta "complete separation" from the pre-Smith case law. 119 The Court ridiculed the very suggestion that RFRA should be understood in terms of the pre-Smith cases: "[T]he results would be absurd if RFRA merely restored this Court's pre-Smith decisions in ossified form . . . ." 120 Finally, in a remarkable display of performative chutzpah, the Court in Hobby Lobby cited, for other purposes, numerous pre-Smith decisions that had also-and explicitly-included the least- 
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exercise claims, 122 and it distinguished Lee from its central holding because the former involved an exemption claim from tax rather than regulatory obligations. 123 Finally, the Court cited Thomas v. Review Board in support of its holding that courts reviewing RFRA claims must defer to the claimant's characterization of religious burden. 124 As I've just recited, Sherbert, Braunfeld, Lee, and Thomas all employed least-restrictive means analysis as part of their respective applications of the compelling-interest test. 125 The Court simply cherry-picked the citations and quotations it liked from each of these decisions without acknowledging that each of them also expressly invoked the very least-restrictive means requirement the Court claimed was "entirely new" with RFRA. 126
Comparing Performances
One can perform a text without slavishly imitating it. Performance is both copy and original. It is now widely understood that even written plays and musical notation lack the fixed and determinate character that is habitually assigned them; directors and conductors have considerable discretion in deciding how to perform the underlying text. 127 And yet, a performance might depart so far from the text or notation that it is no longer recognizable as what it purports to be; the story is being told or the music played in such a way that it becomes, not the "twice-behaved" behavior of performance, but the "once-behaved" behavior of something entirely new. 128 Like the dialogue and notes of a play or the musical notation of a symphony, so also the Constitution does not woodenly yield a single determinate meaning; it must be creatively interpreted before useful meaning can emerge. 129 Yet, however creatively one interprets the constitutional text, one must also be faithful to it. As Professor Scharffs has observed, the "first duty" of both musicians and lawyers is "fidelity to the text," yet "interpretation is ubiquitous." 130 Like the director of a play or musical, the author of a Supreme Court opinion might delete or add so much to the authorities it cites that they are no long recognizable as themselves. Daniel Kornstein has suggested, paraphrasing music critic Harold Schonberg, that judges "do" things to precedents, "sometimes elegantly and convincingly, sometimes outlandishly and stupidly." 131 The Court in Smith can be understood, like Schechner's film editor, to have cut and spliced "strips of decisions" to assemble a standard of free exercise review that was both entirely new and yet latent in the Court's free exercise tradition. But a performance can also leave out so much of what it purports to re-enact that it must be taken as an entirely new work. It is simply not accurate, for example, to say one has "performed" a particular play by leaving out most of the script and substituting entirely new material. The Court in Hobby Lobby edited out of RFRA every pre-Smith decision RFRA was intended to restore, because those decisions exposed the lie of its narrative-that RFRA enacted the rigorous alternativemeans analysis of classic strict scrutiny. This was not a performance of the Court's precedents, but a dismantling and replacing of them with a new legal structure. 128 . Cf. Levinson & Balkin, Book Review, supra note 10, at 422 (noting that theatrical performances sometimes may depart from the playwright's text to such an extent "that audiences wonder whether to ask for their money back").
129. Cf. Frank, supra note 10, at 1261 (describing the frustrations of composers with performances of their work that slavishly follow notations, calling such performances "unbearable caricature" and "nonsense").
130. Scharffs, supra note 10, at 33. 131. DANIEL KORNSTEIN, THE MUSIC OF THE LAWS 108 (1st ed. 1982). Kornstein reports Schonberg as having recounted, "As a child, [I] realized that performers 'did' things to music-sometimes elegantly and convincingly, sometimes outlandishly and stupidly. It puzzled me that pianists could play the same work so differently." Id.
84
Smith's new-performed-as-old doctrine has successfully displaced the pre-Smith compelling-interest test, not despite the originality of its precedential readings, but because of them. Smith's account of the precedents was both different and plausible in the sense that its readings were discernibly present in the precedents even though unconventional. It told a free-exercise story, one quite different from conventional pre-Smith decisions, but nevertheless recounted in a manner that preserved the integrity the precedents possessed in the older story. It is, I submit, "convincing," if not quite "elegant." 132 Whether Hobby Lobby's implausible "restoration" of neverbefore-applied classic strict scrutiny in RFRA cases will similarly succeed remains very much in doubt. The Court's ignorance of RFRA's statutory text and legislative history and its own numerous precedents to the contrary, performed an entirely new work whose roots in that text, history, and precedent it not only failed to recognize, but forcefully disclaimed. Hobby Lobby's free exercise story is not simply different than the conventional one drawn from RFRA's text, history, and precedent-it is told by erasing some precedents and violating others. "Convincing and elegant" this was not.
III. PERFORMING CONSTITUTIONAL LAW
Unlike film directors, the Justices have no interest in taking credit for their performances. They strive instead to show that the Court's decisions are copies of law, not the original. As Jerome Frank trenchantly observed, "Many a musical performer strives to make the music sound as if he were creating it in the act of playing it. But our courts . . . have tried to conceal their limited creativeness, have attempted to make their conduct appear as if there were no judicial 'law-making. '" 133 Smith and Hobby Lobby typify judicial performance in highstakes Supreme Court cases. The text and the precedents bearing on meaning are conceptualized as fixed and stable, so that all the Court appears to do-and all it will admit to doing-is bloodlessly 132. See id. 133. Frank, supra note 10, at 1269.
"apply" the legal principles immanent in these purportedly determinate texts and precedents to the particular situation before it. To admit otherwise, as Menand observed, is "taboo." 134 Where does this powerful pressure come from? Why do the Justices feel so strongly the need to deny that they exercise creativity or discretion in deciding constitutional cases, even (or especially) when it is clear that they do?
Political theory suggests one answer. Since the Constitution vests the legislative power in Congress, "the courts would seem to be acting beyond their powers were they frankly to legislate." 135 Jurisprudential theory suggests something more subtle. The judicial imperative to disguise performances of constitutional law rests on the ruins of a long-abandoned metaphysical foundation. That foundation assumed the real existence of legal principles apart from and prior to the situations in which they were to be applied. Legal principles thus paralleled the legal reality of "text" that the judge simply "applied," in the same way that actors perform a written play or musicians perform a written score.
Natural-law theory held that our world is imprinted with a moral order of right and wrong discoverable by the careful exercise of human reason. 136 This capacity was traditionally known by an oft-used shorthand, "right reason." 137 True law conformed to this natural order, while sovereign decrees, orders, and statutes that violated it were thought to not really be law. "[A]s Augustine says, 'a law that is not just seems to be no law at all.'" 138 This understanding gave rise to the idea of "higher" law-law existing independent of the sovereign and providing the ground for judging 86 the rightness or wrongness of its acts. 139 Higher law, in turn, yielded the "rule of law," which holds that a just legal order adheres to rule by laws, not by caprice of men. 140 Higher law and rule of law both presuppose that law can truly bind the sovereign.
Natural-law theories dominated the American nineteenth century but were abandoned in the early twentieth century under the pressure of legal realism and ethical pluralism. Demonstrating the metaphysical existence and content of the "natural" law had always been difficult and controversial, and it became impossible when people of good will held multiple competing conceptions of the good, none of which could be demonstrated to be the single true conception. Law thus was separated from morals, as the mere "positive" command of the sovereign. 141 Under legal positivism, the rightness or wrongness of such commands is irrelevant to whether they have the status and character of law. Realist judges especially derided these metaphysical pretensions, caricaturing natural law as a "brooding omnipresence in the sky," 142 and rule by a "bevy of Platonic Guardians." 143 The positivist abandonment of natural law shifted judicial attention from metaphysics to texts. If law is merely the command of the sovereign, then judging must be largely textual. To decide a case, a judge cannot access the metaphysical natural law but must instead find a positively enacted written law, like the Constitution, to apply to the case. The Constitution stands in for the higher law, in place of now-abandoned natural law. Higher-law texts enable the Supreme Court to honor the myths of higher law and rule of law without elaborating their metaphysical foundations: the Court Working Without a Net 87 merely applies the Constitution. 144 Though it can no longer appeal to natural law, it can treat "the Constitution" as a higher law that compels and justifies the result in a particular case. 145 Applying the metaphors of musical and theatrical performance to legal decision-making suggests that the underlying text constrains performance to some considerable extent, even if there is need for performative creativity. 146 The difficulty in applying this to constitutional decision-making is that many provisions of the Constitution are, as H.L.A. Hart described it, "open-textured," consisting of vague standards rather than specific directives. 147 This is particularly true of individual rights provisions. "Congress shall pass no law . . . prohibiting the free exercise" of religion points in the direction of religious liberty but is far too abstract to decide most individual cases of government interference with religious practice. It is a bit like performing the skeletal narrative, "Boy meets girl, boy gets girl, girl dumps boy, girl takes boy back"-the formula for literally hundreds, if not thousands, of American plays and films. It is not meaningful to say these all perform the same story.
When the Court applies "open-textured" standards, therefore, it becomes hard to maintain the fiction that it is merely "interpreting" the text-elaborating meaning that is semantically obvious from the face of the text. 148 Rather, the Court is necessarily "construing" or "constructing" the law of free exercise of religion-88 in short, making law up. 149 As these constructions accumulate through the adjudication of individual cases, they constitute "doctrines" that often eclipse the constitutional text they purport merely to interpret.
This leaves constitutional performance dangling. Hans-Georg Gadamer explained how and why this is so. 150 Whereas in the conventional understanding judges merely "apply" abstract preexisting principles to the case before them, this very understanding assumes that such principles can exist wholly apart from the judge who applies them. Gadamer attacks this assumption, arguing that legal principles do not exist in such an objective factual state. 151 Any text is always already embedded in an interpretive tradition that shapes and pre-determines its meaning; it does not and cannot exist in the pristine self-existence presupposed by the conventional understanding. 152 Any interpreter, moreover, comes to the text with problems and projects whose solution is a matter of importance, not as a wholly disinterested observer seeking the only and true Working Without a Net 89 meaning of the text. 153 There is an interpretive "arc" or "horizon" that connects the interpreter and the text; the history of the text moves forward in time along the arc, while the concerns of the interpreter work back; understanding occurs when they meet. 154 If I review a book about Plato, for example, I cannot write only my own thoughts about Plato without considering the book's discussion of him and his philosophy; that would not be a review of the book. On the other hand, it is implausible to demand that, in discussing the book, I ignore my own thoughts and commitments about Plato, as well as those of other Plato scholars. That's not a review of the book either. 155 The constitutional law of equal protection provides another instructive example. Imagine the absurdity of trying to decide an affirmative action case-say, Grutter v. Bollinger 156 -as if Brown v. Board of Education had never been decided. 157 Brown is part of the meaning of the Equal Protection Clause-though it wasn't always. The decision in Brown-and each case that preceded it, 158 and 153. Id. at 316-18. Gadamer's hermeneutics is founded upon Martin Heidegger's rejection of Cartesian ontology, which assumes the separation of an interior subject from the exterior and objective world, in favor of "Being-in-the-world," which assumes that there is not and can never be a moment when human beings are not already engaged in relations with persons and things in the world. See 
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followed it 159 -altered the meaning of the Clause. Attempting to apply the clause in the absence of these cases-and particularly the case that (now) most informs that meaning (Brown)-would make no sense. On the other hand, imagine the equivalent absurdity of trying to decide an affirmative action case as if one had no personal knowledge, sense, or conviction about the morality or legality of race-conscious decision-making in higher education and the controversies it has engendered. This is to ask a person to decide the case as if she were not herself, but instead some impossibly disembodied being wholly disengaged from the world. It is precisely one's own prior understanding of a constitutional text that connects her to the possible meanings of that text in the situation that calls for decision-that is, whether affirmative action in higher education is consistent with the meaning of the Equal Protection Clause. 160 Gadamer's argument is a version of the ancient problem of universals and particulars. 161 As Aristotle showed, in scientific and theoretical thought universally valid rules (universals) govern specific situations that fall under them (particulars); 162 this is what it means to say that scientific knowledge can be demonstrated to another. 163 In case of practical knowledge, however, a universally valid rule cannot be formulated in advance of the situation in which it is applied, because the universal is in the particulars. 164 Determining the right thing to do in a particular situation depends instead on both the character of the decision maker and the characteristics of the situation that demands action. 165 The relation is dialogical: the judgment of the right action to take in a particular situation depends on who the agent is, but who the agent is depends on the actions she takes in such situations. 166 Judging is a form of practical reasoning. This is why Aristotle insisted that general legal rules must always be supplemented by equitable interpretation: " [T] his is the nature of the equitable, a correction of law where it is defective owing to its universality. In fact this is the reason why all things are not determined by law, viz. that about some things it is impossible to lay down a law . . . ." 167 Certainly, lawyers know, in the way that only experience can teach, that general legal rules rarely suffice to resolve legal disputes. Resolution depends, rather, on the character of judge and jury, on the quality of legal representation, and on the specific facts of the situation that gives rise to dispute. The purportedly fixed and independent legal principles that judges and fact-finders apply are merely temporary or provisional, their meaning changing with each application. To assume otherwise is to commit the mistake of reification-to act as if an abstract principle or rule has an independent existence apart from the real-world situations that give it form and meaning. 168 The interpreter of a legal text can understand that text only in terms of its applications. Every new application changes the content of the principle, just as Brown changed the meaning of "equal protection" since Plessy, Adarand and City of Richmond changed it since Brown, Grutter since Adarand and City of Richmond, and on to Fisher and other applications (and meanings) hardly yet imagined. As Gadamer encapsulated this point, to be understood at all, the legal text "must be understood at every moment, in every concrete situation, in a new and different way. Understanding here is always application." 169 Gadamer's critique exposes the quandary of judicial decisionmaking. Judges purport to apply pre-existent legal principles, in service to higher-law and rule-of-law norms. But the principles they apply are altered, created anew, in the very act of applying them. The embarrassment of constitutional decision-making is that it cannot help but contradict the fundamental norms by which it claims to be guided. Decision-making is not a bloodless and uncommitted application of prior precedents, but their performance.
CONCLUSION: WORKING WITHOUT A NET
Felix Cohen once facetiously related how a great jurist died and went to a special heaven reserved for legal theorists. 170 There he met, "face to face, the many concepts of jurisprudence in their absolute purity, freed from all entangling alliances with human life." 171 He met "the disembodied spirits of good faith and bad faith, property, possession, laches, and rights in rem." 172 Here also were many great machines of conceptual jurisprudence, including "a dialectic-hydraulic-interpretation press, which could press an indefinite number of meanings out of any text or statute," and "a hair-splitting machine that could divide a single hair into 999,999 parts." 173 The boundless opportunities of this heaven of legal concepts were open to all properly qualified jurists, provided only they drank the Lethean draught which induced forgetfulness of terrestrial human affairs. But for the most accomplished of jurists the Lethean draught was entirely superfluous. They had nothing to forget. 174 As Cohen's formalist parody suggests, the idea that judges can uncover the law in some elevated isolated state, untainted by social need or other judicial taboos, rests on a metaphysics that no oneleast of all Supreme Court Justices-any longer takes seriously. The Court has its precedents, but its readings are traditional rather than formalist, rarely so fixed and determinate as to yield only one possible result. This makes the Court's constitutional decisionmaking the purest of performances-iterated citations, shorn from their original contexts and dropped into new ones, creating new and surprising principles that masquerade as old and established. It is pointless to call this dishonest. The Justices cannot admit their performative role because it cannot be reconciled with stillpowerful higher-law and rule-of-law myths. If law does not exist outside the case in which the judge applies it, if it is not a stable premise of judicial decision-making but a function of the judge and the situation, how are we governed by "law rather than men" (and women)?
The necessity of performing constitutional law stems from the absence of a definitive underlying text that can constrain the substance of that performance; there are, instead, innumerable indeterminate texts, which makes judicial performance unavoidable. The Justices are always working without a net, performing constitutional law in opinions with nothing beneath them. Sometimes they pull off a convincing performance, but sometimes they don't-and we need to recognize the difference.
